39.204

show where full details of compliance
can be found (e.g., vendor’s or other
exact website location).

(3) Requiring and ordering activities
must ensure supplies or services meet
the applicable accessibility standards
at 36 CFR part 1194, unless an exception
applies, at the time of issuance of task
or delivery orders. Accordingly, indefi-
nite-quantity contracts may include
noncompliant items; however, any task
or delivery order issued for noncompli-
ant items must meet an applicable ex-
ception.

(c)(1) When acquiring commercial
items, an agency must comply with
those accessibility standards that can
be met with supplies or services that
are available in the commercial mar-
ketplace in time to meet the agency’s
delivery requirements.

(2) The requiring official must docu-
ment in writing the nonavailability,
including a description of market re-
search performed and which standards
cannot be met, and provide documenta-
tion to the contracting officer for in-
clusion in the contract file.

39.204 Exceptions.

The requirements in 39.203 do not
apply to EIT that—

(a) Is purchased in accordance with
Subpart 13.2 (micro-purchases) prior to
April 1, 2005. However, for micro-pur-
chases, contracting officers and other
individuals designated in accordance
with 1.603-3 are strongly encouraged to
comply with the applicable accessi-
bility standards to the maximum ex-
tent practicable;

(b) Is for a national security system;

(c) Is acquired by a contractor inci-
dental to a contract;

(d) Is located in spaces frequented
only by service personnel for mainte-
nance, repair or occasional monitoring
of equipment; or

(e) Would impose an undue burden on
the agency.

(1) Basis. In determining whether
compliance with all or part of the ap-
plicable accessibility standards in 36
CFR part 1194 would be an undue bur-
den, an agency must consider—

(i) The difficulty or expense of com-
pliance; and

48 CFR Ch. 1 (10-1-05 Edition)

(ii) Agency resources available to its
program or component for which the
supply or service is being acquired.

(2) Documentation. (i) The requiring
official must document in writing the
basis for an undue burden decision and
provide the documentation to the con-
tracting officer for inclusion in the
contract file.

(ii) When acquiring commercial
items, an undue burden determination
is not required to address individual
standards that cannot be met with sup-
plies or service available in the com-
mercial marketplace in time to meet
the agency delivery requirements (see
39.203(c)(2) regarding documentation of
nonavailability).

[66 FR 20897, Apr. 25, 2001, as amended at 67
FR 80322, Dec. 31, 2002; 69 FR 59703, Oct. 5,
2004]
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Subpart 41.1—General

41.100 Scope of part.

This part prescribes policies, proce-
dures, and contract format for the ac-
quisition of utility services. (See
41.102(b) for services that are excluded
from this part.)

41.101 Definitions.

As used in this part,

Areawide contract means a contract
entered into between the General Serv-
ices Administration (GSA) and a util-
ity service supplier to cover utility
service needs of Federal agencies with-
in the franchise territory of the sup-
plier. Each areawide contract includes
an ‘‘Authorization’” form for request-
ing service, connection, disconnection,
or change in service.

Authorization means the document
executed by the ordering agency and
the utility supplier to order service
under an areawide contract.

Connection charge means all non-
recurring costs, whether refundable or
nonrefundable, to be paid by the Gov-
ernment to the utility supplier for the
required connecting facilities, which
are installed, owned, operated, and
maintained by the utility supplier (see
Termination liability).

Delegated agency means an agency
that has received a written delegation
of authority from GSA to contract for
utility services for periods not exceed-
ing ten years (see 41.103(b)).

Federal Power and Water Marketing
Agency means a Government entity
that produces, manages, transports,
controls, and sells electrical and water
supply service to customers.

Franchise territory means a geo-
graphical area that a utility supplier
has a right to serve based upon a fran-
chise, a certificate of public conven-

41.102

ience and necessity,
means.

Intervention means action by GSA or
a delegated agency to formally partici-
pate in a utility regulatory proceeding
on behalf of all Federal executive agen-
cies.

Multiple service locations means the
various locations or delivery points in
the utility supplier’s service area to
which it provides service under a single
contract.

Rates may include rate schedules, rid-
ers, rules, terms and conditions of serv-
ice, and other tariff and service
charges, e.g., facilities use charges.

Separate contract means a utility
services contract (other than a GSA
areawide contract, an Authorization
under an areawide contract, or an
interagency agreement) to cover the
acquisition of utility services.

Termination liability means a contin-
gent Government obligation to pay a
utility supplier the unamortized por-
tion of a connection charge and any
other applicable nonrefundable service
charge as defined in the contract in the
event the Government terminates the
contract before the cost of connection
facilities has been recovered by the
utility supplier (see ‘‘Connection
charge’’).

Utility service means a service such as
furnishing electricity, natural or man-
ufactured gas, water, sewerage, ther-
mal energy, chilled water, steam, hot
water, or high temperature hot water.
The application of part 41 to other
services (e.g., rubbish removal, snow
removal) may be appropriate when the
acquisition is not subject to the Serv-
ice Contract Act of 1965 (see 37.107).

or other legal

41.102 Applicability.

(a) Except as provided in paragraph
(b) of this section, this part applies to
the acquisition of utility services for
the Government, including connection
charges and termination liabilities.

(b) This part does not apply to—

(1) Utility services produced, distrib-
uted, or sold by another Federal agen-
cy. In those cases, agencies shall use
interagency agreements (see 41.206);

(2) Utility services obtained by pur-
chase, exchange, or otherwise by a Fed-
eral power or water marketing agency

773



